Green Building Series:  Part 1

What Is Green Building?
Green building may mean different things to different people.  According to the U.S. Environmental Protection Agency, green building is the practice of creating and using healthier and more resource-efficient models of construction, renovation, operation, maintenance and demolition.  Green building includes finding ways to increase energy and water efficiency, using environmentally preferable materials and renewable energy, reducing waste and the release of toxins, improving indoor air quality and creating smart growth and sustainable development.  One approach to evaluating green building projects, which has gained traction in recent years, is independent third-party project certification.

What Does Green Certification Entail?
Leading certification programs include Leadership in Energy and Environmental Design (LEED®) developed by the U.S. Green Building Council, Energy Star®, Green Globes™, Green Building Initiative®, and the National Association of Home Builders Green Building Program.  Each certification program establishes certain green facility standards and rates a project's environmental achievements against those standards.  LEED, for example, provides a series of feature-based programs that rate a variety of different types of projects against sustainability benchmarks.  Current LEED programs, created by project type, include:

· New Construction

· Existing Buildings:  Operations & Maintenance

· Commercial Interiors

· Core & Shell

· Schools

· Retail

· Healthcare

· Homes

· Neighborhood Development

Each LEED certification program provides specific green building criteria to be satisfied in the following environmental categories:  sustainable sites, water efficiency, energy and atmosphere, materials and resources, indoor environmental quality, and innovation and design.  Different categories of certifications (Certified, Silver, Gold, and Platinum) are awarded to projects based on the number of points earned in each environmental category if certain prerequisites are satisfied.  The number of points required for a particular level of certification depends on the type of project for which certification is sought.
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What Are the Benefits of Certification?
Green certification programs are increasingly being recognized as reliable standards for the design, construction, and operation of green buildings and developments.  Green certification of facilities can offer businesses substantial benefits in the following areas:

· Marketing of "green" facilities;
· Qualifying for regulatory incentives or meeting regulatory mandates;
· Reduced operating cost;

· Increased building values; 

· Shaping and enhancing corporate culture;
· Increasing employee health and productivity; and
· Achieving consistency with green corporate policies.

Additionally, LEED certification can provide the tangible benefit of providing project developers, owners, and operators a roadmap for building, evaluating, operating, and maintaining high-performance facilities.

The real estate industry appears to be recognizing these benefits.  According to Turner Construction Company's Green Building Market Barometer, although 54% of real estate executives noted that the cost of LEED documentation is an “extremely” or “very significant” obstacle to green construction, 83% of executives said they would be “extremely” or “very likely” to seek LEED certification if they are planning to build within the next three years. Green retrofits to commercial interiors or existing buildings are also on the rise.  For example, the Exelon Corporation, a Chicago-based utility services company, used the LEED-Commercial Interior (CI) program to make its new 10-floor headquarters in the 60-story landmark Chase Tower in downtown Chicago greener. Exelon's green retrofit reportedly reduced electricity consumption by 43%; reduced potable water consumption by 30%; gave all employees outdoor views; used low-volatile organic compound materials, paints, carpeting and furniture; reused existing furniture; recycled or salvaged 75% of construction waste; and included purchase of renewable energy certificates (wind power) to offset all the energy used.  Exelon received a LEED-CI Platinum rating for its project.

Further, green building certification is increasingly being incorporated within various regulatory incentives and mandates nationwide, such as:

· The Chicago, Illinois Green Permit Program, introduced in 2005, which provides expedited permit review and reduced fees for private sector projects achieving specified levels of LEED certification. 

· The Los Angeles, California Sustainable Building Ordinance, which requires that all projects greater than 50,000 square feet or 50 units meet LEED standards. 

· San Francisco, California's Ordinance #88-04, which requires new commercial buildings over 5,000 square feet, all new residential buildings, and renovations to areas over 25,000 square feet in existing buildings to obtain green certification. 

· Seattle, Washington's height or density bonuses, which are available to commercial or residential projects that achieve at least a LEED Silver rating. 

· Portland, Oregon's Green Investment Fund, which provides grants (totaling $425,000 in the 2009 process) to support early building and site-related project activities that examine the potential and identify the means to realize a green building project and offset the incremental hard costs of green building measures or strategies. 

· Chandler, Arizona's Resolution 4199, which provides expedited plan review for private developments that register with the intent to certify at the LEED Silver level or better and fee reimbursements of 50% for LEED Certified and LEED Silver projects and 100% for LEED Gold and LEED Platinum projects. 

The steps taken for green certification may also provide efficient solutions for mitigating greenhouse gas emissions and other carbon footprint-related impacts identified through environmental review processes, such as the National Environmental Policy Act or similar state environmental processes.

What are the challenges and opportunities facing small to medium sized property owners/managers?

Due to the scope and cost related to the current green certifications, most small to medium sized property owners continue to postpone their efforts to go green, while others that have implemented some level of sustainable practices are not being recognized for their efforts.  There are limited opportunities for these business owners to achieve green certification due to the lack of programs that target simple and straightforward behavioral changes that can motivate non-starters to join the green movement.
The Association of Green Property Owners and Managers (AGPOM) is a new non-profit that offers its members a straight forward approach to greening their properties through the AGPOM Sustainability PlanSM.  In addition to the sustainability plan, the Association offers its members other financial incentives (i.e. insurance program, discounted green consulting and legal services) to further their commitment to a sustainable built environment.  www.agpom.org
Practical tips for managing risk:
Assemble a Team With Green Building Expertise.  Put together a design, construction, legal and financing team with experience in, and understanding of, green projects.
Define Certification Objectives and Choose Your Certification Program Carefully.  Identify green building features (e.g., resource conservation, materials efficiency, health and indoor air quality, visual quality, acoustic quality and thermal comfort) that serve your green building goals (e.g., market competitiveness, reduced building operating costs, tenant/employee satisfaction and community relations).  After defining your certification objectives, identify the certification process that best supports those goals.  Consider the effect of your certification choice with respect to regulatory incentives or mandates, financing programs, and other project elements.

Identify Project-Specific Risks.  Based on the nature of the project and related objectives, determine key sources of risk, which may include one or more of the following:

· Construction and Design Obligations.  Liability may arise from the failure to achieve certification, failure to achieve projected energy or water savings, failure to achieve tenant satisfaction, breach of warranty, or negligence claims.  Given the discretionary nature of third-party certification, these risks can be difficult to allocate.

· Entitlements.  When obtaining or maintaining certification is a condition of a permit or receipt of a regulatory benefit, failure of certification can result in fines or, potentially, withholding of a certificate of occupancy.

· Financing.  Failure in the certification process could also affect project financing.  Improvements by landlords or tenants may also require upfront planning in the terms and conditions of leases.  Green leasing and financing benefits and risks will be examined further in the second and third updates of this Green Building Series.

· Operations and Maintenance Obligations.  Operation, maintenance, and management of green projects should be consistent with the myriad obligations that may arise under insurance policies, leases, loan documents, condominium and homeowners association documents, and covenants, conditions, and restrictions (CC&Rs).

· Marketing.  Project owners and operators should make sure that marketing efforts and corporate policies do not invite false advertising, consumer protection claims, or shareholder suits.  Marketing benefits and risks will be examined further in the fifth update of this Green Building Series.

Know the Requirements and Factor Them Into Early Project Planning.  Take a hard look at certification, financing, regulatory, insurance, and other requirements and make sure your team understands these factors before ambiguities in the applicable requirements or limitations in your project design create problems.

Allocate Risks in Project-Related Agreements.  Development and construction agreements, leases, financing documents, condominium documents, CC&Rs, insurance policies, and other contracts must clearly define the green building objectives and spell out the allocation and limitation of risk in the event that the agreed-upon level of green certification is not obtained or maintained within the time frame, and at the negotiated cost.  Parties should make room for the possibility that the desired or required level of certification may not be achieved or maintained and clearly define the resulting remedies.
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